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sentence was imposed. Yurder, 


17 to life. 


hat court or courts did you appeal? 


Conn, 5 Supreme Co 


State the decision or decisions of the 


equrt or courts 

to which you appesled. Denied ‘Writ of Habeas 

Sunerior Court. *Zebuary 27, 1975. 

(c) I you now, give the date or cach 4 Cision and a copy or 

citation of each. Febuary 27, copy is attach to this p 
ee 


corpus, Hartford 


if you did wor appeal from your 


conviction and sentence or 
sentences wny did you not do so? 


is THE BATTER OF: SCHAPE= 
February, 1975 Alexander, 


The court held, in answer to Flaintiff's contention; (that the 
beneh warrant was insufficient to confer jurisdiction on the 
plaintiff?) 


"The short answer to this argument is that any such 
clain is waived by reason of its not having been 

raised until long after his trial. Thus, the 
defendant 1s deemed to nave asubxitted to the 
court's jurisdiction of his person anc also to 
have waived any possible defect of the bench 
warrant, Heed v. Xelincke, 155 Conn, §91. 


“Mile this ruling disposes of this clainz, it may 
bo also observed that the afficavit provided with 
the application for bench warrant amoly satisfies 
constitutional requirements, Aquilar v. Toxas, 
378 US 233; State v. Licari, 155 Conn, ig’. us, 
the failure to raiss this issue in timely fashion 
would have not affected the result.” 


Ine reasoning of this decision, is., the Reed v. Reincke, 

"t4@ly fashion" proviso has been moot, void and noll by 
the United States Supreme Court by tne authority of, 
Kaufman ve United States, 394 US 217, citing the pertinent 
provisions of: ae USv gq 22595; wnich has held: 


"\ prisoner in custody under sentence of a court 
established by Act of Congress claiming the right 
to be released upon the ground tnat the sentence 
was impoded in violation of the constitution or 
lavws.of the United States, or that the court was 
without jurisdiction to impose such sentence, or 
that the sentence was in excess of tne maximun 
authorized by law, or is otherwise subject to 
collateral attack, may move the court which imposed 
the sentence to vacate, set aside or correct the 
sentencs. 


"a motion for such relife may be made at any time! " 


The second part of the memorandun, 43 likewise in error, 


The proceeiure of attaching affidavat3, (wnether or not the 
affidavit cosports “oath or affirmation"), dosen not satisfy 
constitutional requirements under the »guilar uuthoritr; | 
Aquilar supposes that that statute itsell, (which authorizes | 


evtresa oath or affilr.aation. 


tne issuance of the bench warrant), ls constitutional and re- | 


Such is not the case with Connecticut General Statute B 54-45.4- 5 
This statute is constitutionally davfective; (See exhibits A, B; | 
attached, (the statute thereody, becomes a statute “repugnant” | 
{ 
| 


to the constitution, and as such ) falls victim to the authority 
of Ex parte Royall, 117 US 248 (29:870) which held: 


" ..wnen a state is enforcing a law, statute or statu- 
tory procedure repugnant to the Fourth Amendment to the Con- 
stitution, not only is the state court without jurisdiction over 
the person of the defendant... the state court is without jur- 
isdiction whatever, and therefore, it can be said that there are 


no proceedings in the state court." (See Norton Vv. Shelby County, 
118 US 425 (30:178) 


Convictions rendered by a court lacking either personal or sub jec 
matter jurisdiction are constitutionally void, and has been @ 

fundamental part of our Common Law jurisprudence. In United State 
Ex Rel Flemings v. Cnafee,458 F 2d 544 (1972) the language Of the 


court in deciding retroactivity and jurisdictional defect is: 


"Mme important question we must resolve can not be 
considered without reference to the rich history 
elucidating the effect an unconstitutional, law, 
Almost 100 yeard ago, in Ex parte Siebold, 100 US 
371, 376, 377, 25 Lb ed 717, (1879) the Supreme Court 
stated that; - 
tan unconstitutional law 4s void, and is as no law, 
An offense created by it, is not a crime, A con- 
viction under it, is not merely erronerus, but is 
4llegal and void, and can not be a legal cause of 
{mprisonment."' 


An unconstitutional state, (unlike a leaning, diseased three), 
can not be made either healthy or constitutional just by 
supportative instrumentation, such as the procedure of submitting 
affidavits (comporting “oath and affirmation") to correct the 
fatal defect in the statute which dose not require oath or affir 
mation, and is therefore in violation of the Fourth amendment to 
the Constitution of the United States. 


In State v. Licari, supra, the language of the court is decisive 


"af the lack of oath or affirmation ts a fatal defect 
and constitutional invalidity, it is unnecessary to consider the 
adgquacy as a statement of probable cause of the facts recited 
in the application for the bench warrant...+." 


BEST COPY AVAILABLE | A-4. 
EXHISIT A. 
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‘Statutory orocecurs for issuance of bderch warran’ (section 


54-43) 43 in violaclon of this amendment sinse warrant may be 


without any fact: suDtort.: * outn or affirmation from 


ta9 court or Js suint tne warrant can make an indepee 
doterzination of prodvable cau: : 132 Search by police 
officer, not wmiada a3 elc t lawful arrest if othere 
wies reasonaole, could be justified under this amendnent,section 
1, of tne fourtaetn amendment and article first, section &, of the 


Connect 1351500 1 oniy on thas prot n afforded 


idence which he 
search and sizure, he is 
arred from nm nz objection for rirst time on appeal, 155 C,279, 
Rule re inacmissitiilcty o ja) seizure evicarce is not 
tive to cace 
sospective orfect is nos given to rule rs 


bench warrants, emunciates is Stute v. 


heveas compus procesding brought by prisoner for illegal de- 


senate 


tention. Sy Ris sicading and rspr Ott counsel to jure 
isaiction of court oy nis tris nd wae sly obfection was 


made thereat concerning petiz: 8 ez tllasal arrest, 


anne ta EO 


Ciaim cannot > atse nat 3 cerpus proceeding 


slleging unlawful 


fatiure to object to procedure for bench warrant at any time 
during proceedings below, defendants submittec to jurisdiction 


court and c.inr. e appeal first claim reversible error 


54-43, Bench Warrant. Frocedure on arrest. loon tae represen-= 


a 


foany state's attorney tnat he has reasodable ground to believe 


that a crime has been committed within his jurisdiction, the superior 
court or when said court is not in session, any judge thereof, may issu 
a bench warrant for the arrest of tne person or per3ons complained 
against, and in such case shail axcept in cas33 punishable by death or 
life imprisonment, fix a bond for ths appearance of stich verson or 


per3zons in such amount as to said court cr to such judge acpears reason 


able. ‘hen any person in arrested on a bench warrant issued by order of 


the superior court or, when said court is not in session, oy a judge 
trereof, tne officer or indifferent pérosn making such arrest (shall 
without undue delay bring such vseraon before the clerk or asstant clerk 
of the superior court for thse county wnere Such warrant was issued, 


go for issuance of bench warrant is in violation of fourth 
amendment to the federal constitution since it may be issued without 
any Tracts supported by oatn or affirmation, from which the court or 
he warrant can making an indevendent determination of 
Erobadle cause, 153 ¢, 132, Statute requires arraignment "forthwith" 


after arrest; 


Talal 
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low state simply and briefly; why you b-lisve “hat yau are : A-b 
unlawfully in custedy. 8 sure ani give all facts which’ 1 
support your reasons. Arrested without a warrant, Illegally in — 
prison, Was not arraigned "forthwith", Was not advise of no— 
rights, Claim to arrested under a CoGens te tus ona Statutes — 
sec. 54-43. Misreoresent by counsel, 
wOSt of 611 1 om innocence, of this crime, 


Before filing this petition have you filed in ary State or 
Federal court any petition for a writ of habeas corpus or 
for any cther relief? 


(a) If you have, name tf eourt Or courts and the 
results cf your filing those petitions or motions. 
Hartford, Super court, venied netitition, 


(>) 


those petitions or pobioasd Constitutional rights and 


If the ground or grounds in those motions or 
petitions did not include the grounds you set 
forth in this petition, why did you not set 
forth these grounds? 


at any time 
Yes. 


(a) Name and give the address of such attorney or 

attorneys, if any, and state at what stage of 

the proceedings he or they represented you. 

Lawernce C. Klaczak, public defender, Rockville Conn, 

beginning of the trial} ~~” Leonard I. Shankman, public - 
defender, representing nabdeas corpus pail 72° ain St, Hera) 

12. Have you read the instructions farniened with this petition 

and checked all of the answers and statements made in this 
petition? Yes, 


State of Connecticut 
County of Tolland 


Kenneth Schaffer » being first duly cworn,. states that he 
Name of Petitioner 


has signed the foregoing petition and that the information therein is 
true and correct to the best of nis knowledge and belief. 


oe 
BAe ok 
Petitics 


Sutscrited and sworn to 


renee ei Aer a oe eiar oc pases ests 


7. 


i. 
DISTRICT OF CONNECTICUT 


MOTION FOR PERMISSIOU TO PROCEED IN FORMA PAUPERIS AND AFFIDAVIT i 


Kenneth William Schaffer Civil No. 


Full Name of Petitioner To be Supplied 
by the Clerk 


Cari Robinson 


The undersigned Petitioner or Movant respectfully moves this 
Court that he be permitted to file the accompanying Motion or 
Petition without payment of the required filing fee, and to 
proceed in this matter in forma pauperis. 


In support of this motion he states, under oath, that: 


1. He has not sufficient funds with which to pay 
the filing fee and other costs and has no means 
of securing such funds. 


c 


2. He is possessed of no property except Raido and Twpewritter 
se 


3. The balance in his commissary or other institutional 


account or accounts is $ Under “al 


o, ......., 
\ Dated at this 


day of 19 


Pao A fs... 


‘Notery Public 
iy Vo.munission Expires Mar. 31, 1973 


statement is corréc:. 


Institutional Ociicer 
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STRICT OF CONNECTICUT ‘ 
BY 


WR A WRIT OF HAREAS CCRETS - 
m in Federal custrdy) 


Kenneth Scnaffer 


Full name of Petitioner 


supplied by the 
VS Clerk 


Carl :obinson 


Name of Resp»ndent 


Place af detention. vomers, Prison. 
ALE ALN, 


Name and lecatirn ~f£ the court which impesed sentence. 
nj 8 erior COurt, Toliand County. : 
emmy hare in ccertchtre sentenced, 3575. 


The effense or offenses f~r which sentence was imposed. Vurder. 
f sentence or sentences. July 3rd. 1973. 17 to life. 
Seer ee nnn” 


Was a finding of gulity made : (Check one) 
(a) <sfter a plea of gulity? 
(b) After a plea of nole contendere? 
(c) After a trial by a judge? (x) 
(dq) After a trial hy a judge and jury? 


1, Pid y~wu appeal fram the judgment of cenviction or sentence 
imp»ysed? if yu Amswered yes, Then: 


(a) Ts what ceurt er courts did you appeal? Conn, Supreme Gourt 


(>) State the decisinns of the court or courts 
te which yw appealed. Refuses Appeal. 
Refuses aApoeal 


If you know, give the date of each decision 
and a cnpy or citatirn of each. 
April 8, 1975 


If yw did net appeal fram your cenviction and sentence or 
sentences why did you net de se? 


sen sieance susie a 
ete 
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-_ 7 
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unlawfully in custody. Re sure and give all the facts which 


9. New state simply and briefly why you believe that yeu are A 
support yrur reasons. Denied constitution's laws & “tate 


laws. 


Have yeu filed previ~wus petitiens fer habeas cerrpus, motions 
under section 2255 ef Title 26, United States Code, or any 

ether applications, petitions or metirns with respect to this 
conviction? __ Yes. a 

If yeu answered yes tn (1%), list with respect tre each petition, 
motion sr application: 


(a) The specific nature theresf: Iliegally arrested, * uncon 
stitution search and seigure. Confiintinge Statements. 
29 oe ee ger are cieegomee qa yeep : 

(b) The name and lecatien of the crurt in which each was 

filed: . 

Hartford, Superior Court, Hartfr Ord, County. 
{(-) The disprsition therecf: 

Denied. 
(d) The date of each disposition: 
Febuary 27, 1475, and April &, i975. 
pee esitbaciincassucetaall SMS AME recto asi 

(e) If knewn, citations of any written spinions er 

erders entered pursuant to each such dispnsitim: 


If yo not file a motion under section 2255 ef Title 28 
United States Code, er if yru filed such a metirn and it was 
denied, por e why your remedy by way .f such metion is in- 
adequate or ineffective t+ test the legality ef your detention: 


Has any ground set ferth in (9) been previously presented te 

this court er any other federal crurt hy way of petition for 

habeas corpus, motion under section 2255 of Title 28, United 

States Code, or any sther petition, mmticn or applicatinn? 
Yes, . 


1h. If yw answered yes to (13), identify: 


(a) Which grounds have been previrusly presented: arrested witha 


a warrant. IJllezallv in prison. Was not arraicnes “forthwith™, Not aavi 


The praceedings i which each preund Was Taiseur—~Triphts. 
praia 9 neti 


PROCEEDINGS GHLUNDS: 


The irejudicial effect of the aamission of the photograph of the 
vitin's body: 


The court Imporperty permitted Trooper Yraithwaite to testfy as to 
the stutements made to him by the defendant: . 
The test performed by the state poiice with the detendant * 8 car 
constituted an iliegal warrantless seach: 


festinony concerning pnvsical measuresients taken subsquent to the 
murder were not property admissible without a prior showing of 
similar conditicns: 


Tne court erroneously faile: to strik the opinion testimony of a 
lay witness: ‘ 


Tae state's cage cricumstanctial evidence felled to sustain the 
state's burden of poor 
q’ 


vere yeu represcnted by an attorney er attorneys at any 
time during the crurse of the preceedings against you? Yes, -| ) 


(a) Name and give address ef such atterney err 
attorneys, if any, and state at what state 
nf the proceedings he er they represented 
you. 


Edwin M. Lavitt, 1. Eillineton Ave, Rockville, Conn. 
Represented the course of the trial. 


1A, Have ywu read the instructions furnished with this petiticn 
and checked all of the answers and statements made in this 
petitirn? Yes, 


State of Cennecticut 
nm 


county of Tolland 


¥Yenneth Shaffer » being first duly swern, 
Pants dstota scien Decca ata ine AN 

liame of Petitioner 
tates that he has signed the frregning petitien and that 
12 informatien therein is true and correct te the best rf 


is knowledge and helief. 


Signature of Petitirner 


Subserihed and swarn +o before me thi« 14+h day - ; 
af Sori) ; 1975 : 


3 
+ 
u 
bh 
i 


Notary Public 


laY uu. ears asain Mer a1. 1979 


(Appreved hy the crurt February 1, 1965.) 


N.C.:C-1-b 


UNITEP STATES DISTRACT COURT 


DISTRICT CF CONNECTICUT A-\\ 


MOTION FOR PERMISSICN TA FROCEED IN F% !A PAUPERIS AFFINAVIT 


Kenneth Scngafier Civil Ne. — 
Fall Name ef Petitirner TA be supplied 
hy the Clerk 
vs 


Cari Robinson 
ame of Respondent 


The undersigned Petitiener or Movint respectfully meves the 
Court that he he permitted tr file the accempanying Msticn or 
Petition witht payment ef the required filing fee, and te prer- 
eeed in this matter in forma pauperis. , 


In support of this meticn he states, under sath, that: 


He has not sufficient funds with which to pay the 
filing fee and other cxsts and has ne means of 
securing such funds. 


He is psssessed ef no preperty except Raide & tynesuritter. 


The balance in his enmmis ssary or other institutional 


aAcesunt or accounts is $ None, ot 


Tated at Somers, Conn, v 
day of April ’ 


obitd mer yr Mevant 


Subscribed and swern te before me this  — 14th, _ day of 


oC ree. 


Netary Ge oe 
* This statement is crrrect My Comsistiy feces for 31.1979 


Institutional @fficer 
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Title 


a RE Aa Ae APN 


.. Te 
Kral 2 hoe pee Mk Shei at race 


DISTPICT OF CONNECTICUT 


KEMNEGY WILLIAM ECUAFPTR 


vs, : : a, &1S-128 


A WNY 3 Fe" ae 
CARE VOUT ect 


SA DED DOTTON FOR NEAT OF UPEEAS COTPus 


CO THE VONORAPLE JUDCe oF Trr VEIIYD €TATES NISTRICT Covers ror 
Beal OF COUSYCTICvT: 


4 


Pursuant to 28 U.&.C., fection 2255, the Petition of relator, 
by his attorney, Frark FR. Borowy, alleaes as 


follows: 
SS aad 
1. Relator is presently in the custody of the Connecticut 
e 


Commissioner of Corrections and mors specifically of the Warden 
of the Stete Prison at Somers. iy 
° en 
2. Pelator was convicted of murder in the first @earee after 


a trial of a tnrec judec panel, namely loncrablie Dannehy, 4. 


rine, and Vororalle “Varter,7, and 


; 
bd 2 | 


sych 16, 1973 in triminal action number 3593, Tolland County 


“— ee, 
fuverior Court at veckvilic. 


Crances E. MouLen. Jn. 3. On July 3, 1973, Pelator was sentenced to vrison for not 
ATTORNEY AT LAW 
a heenioal uliguaae less than seventeen (17) vears nor more than life. 
HARTFORD. Commecticut « bs . 
06103 
(203) 827-9297 


JSURIS NO. 38452 


4. The Relator retitioned the Surericr Court, l'artford County 
for a writ of Hiabeas Corpus which was denied by Yronorable 
?lexander, J., February 27, 1975. 


5. then came the Relator upon original petition to this court. 


for writ of Habeas Corpus, April. 7, 1975. 


A-13 
6, the arrest, conviction, and sentence for which Relator is 
‘cine detained was imposed in violation of his constitvtional 
riehts in } 
Slator was ) | iis riakt to remain 
silent Ven a statement was requestec y t Connecticut 
rolice on duly 4, 1972, even thoudn = ‘as suspect or considere 


nesence * arrestea W warrant, 


The accused +A: ia ce n under Section 5 


- 


to Conneccicul 


PI EUCIO: nA. 


-” 


¢. After said arrest Relrtor was not arraicned 
theraly denice his cons itutional riqits.. 
ce. The Pelater was not fe enished wit 
5, er Yefore the erand jur after such 
al : to nis prejucice. 
£, The Pelator throvan ie wistele of His Courc 
coui.sel, was. not sufficiently advised of hin tanec co 


jury. 


Tie Relator thronah the mistake of his Cou: aprointed 


he 


Sires ween unse mas not advised to reaucst a chance of trial. venuc in 


ATTORNEY AT LAW ‘ : nee : . we e 
50 STATE STREET fe .o uae a black man sul ject to a jury panel, waler cue t 
HARTFORD. CONNECTICUT i 
06103 
(203) 327-9297 


JURIS NO. 36452 prised of memrers  Seecomenanely of the white race. 
a Because _ of. the foreaoina facts, Relator is teing 
restrained of his die ty in violation of the fons stitution of t 


United States and the conc cept ot funcarental Faayrness 


e ‘ie 
La 


= 


e of the foregoing facts, Pelator prays 


wherefore, becaus 


“nat (1) The writ sought herein he grantca, (2) His conviction be 


set aside and a new trial be granted him, (3) That the Relator 


he qranted 


such: other and further relicf dncludina reasonable 


tail pending the ultimate disposition of this proceeding, as this 


Court may deem just. 


THE RELATOR 


KENNETH WILLIAM SCHAFFER 


“8 florevy 
fate ctrcet 


i=: tfora, Connecticut 9€103 


“ayseriLed 


cory of © G ahove Rmreneed ration for 
railed to Serrcic ti etarnete, acsistan 


Proity Foe. cA? LAVCY ConnectLeue 


cw t 


<— 


CHarces E. MOLLER. JR. 


ATTORNEY AT LAW 
SO STATE STREET 
HARTFORD, CONNECTICUT 
96103 
(203) 527-9297 
JURIS NO, 38452 


' KENNETH WILLIAM SCHAFFER, 


Petitioner, 


CIV. NO. H75-129 
CARL ROBINSON, WARDEN, ‘ 


CONNECTICUT CORRECTIONAL 
INSTITUTION, SOMERS, 


Respondent. 


AMENDED MOTION FOR WRIT OF HABEAS CORPUS 


TO THE HONORABLE JUDGE OF THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF CONNECTICUT: 


Pursuant to 28 U.S.C., Seetion 2255, the Petition of Relator, 


ca 


KENNETH SCHAFFER, By his attorney, Frank R. Borowy, alleges as 


follows: 

1. Relator is presently in the custody of the Connecticut 
Commissioner of Corrections and more specifically of the Warden 
of the State Prison at Somers. . 

2. Relator was convicted of murder in the first degree after a 
trial of a three judge panel, namely Honorable Dannehy, J. 


c 


presiding, Honorable Barber, Qo... anc Honorable Rubinow, J. on 


March 16, 1973 in criminal action number 3593, Tolland County 


<> 
€ 


CusauesE mM. ..e8 Jn Superior Court at Rockville. 


aTTORNEY 4” aw 


« 


on hls lege 3, On July 3, 1973, Relator was sentenced to prison for not less 


wae FORD CONN 


06103 | © 


than seventeen (17) years nor more than life. 2 
(203) 527-9«97 


JURIS NO. 36452 


4. The Relator appealed his conviction to the Supreme Court of 
the State of Connecticut, However, on April 7, 1975, said Court 


found no error. ‘ , 


| 
, Cuaa.es E MO.irce® JA i} 


ATIORNEY AT L 47 
SO STATE STREF* 
+ MaARTFORO CONNT® 
66103 
(203) 27-929 


JURIS NO 384%. 


5, Then came the Relator upon Petition of Habeas Corpus aatea [Hb 


April 14, 1975 to this Court. 

6. The arrest, conviction, and sentence for which Petitioner 

is being detained was imposed in violation of his constitutional 
rights in that: 

a. The Petitioner was not advised of his right to remain 
silent when a statement was requested by the Connecticut State 
Police on July 4, 1972, even though he was a suspect or considere 
a suspect. 

b. The Relator was subjected to unconstitutional searches 
and seizures of his motor vehicle. 

c. The Trial Court erred in permitting the State to enter a | 
photograph of the body of the slain victim in disregard of its 
shocking and prejudicial nature. 

a. The Trial Court erred in admitting the testimony of Troope 
Braithwaithe, the Relator's statements made on July 4, 1972 which 
were not subject to MIRANDA warning even though. the Relator was | 
a suspect. 

e, ‘he Trial Court erred in ‘he admission of a road test 
performed upon the Relator's vehicle even though said test was 
not made pursuant to the consent of the Relator nor to a legal 
warrant, or any warrant at all. 

€. The Trial coust/tn ee discretion allowing testimony con- 
cerning physical measurements taken subsequent to the death of 
the victim even though they were not properly admissible without 


a prior showing of similar conditions. 


g. The Trial Court erred in its discretion allowing a minof 
lay witness to testify as to a dried red substance which she 
alleaedly observed on an automobile window as the chemical sub- 
stance blood. 

The Trial Court erred upon entering a verdict of guilty 
thout the sustaining of the burden of proof by the State. 
of the foregoing facts, Relator is being restrained 
‘of his liberty in violation of the Constitution of the United 


States and the concept of fundamental fairness. 


WHEREFORE, because of the foregoing facts, Relator prays 
that (1) The writ sought herein be granted, (2) His conviction be 
set aSide and a new trial be granted him, (3) That the Relator 
be granted such other and further relief including reasonab-e 
bail pending the ultimate disposition of this proceeding, as this 
Court may deem just. 


THE RELATOR 


ff 


HMM 4 

Borowy 

+o MO..t+ JA i §0/ State Street 
Lncemex at an Hartford, Connecticut 06103 


$O STATE STREE™ 


eae FORD CUNSE 


4 ¥ 


seni ee tageice Subscribed to before me this 4th day of March. 1976 


sR S 2Ra*. 


64a GY 
Charles E. Moller, Jr. 


This is to certify that a copy of the above amended motion. for 
writ of habeas corpus was mailed to Jerrold Hi. Barnett, assistant 
State's Attorney, Drawer H, Amity Station, New Haven, Cénnecticut 
06525 on March 4th , 1976. 


DISTRICT OF CONNECTICUT 


KENNETH W. SCHAFFER, 
Petitioner, 
vs. : CIVIL NO. H75-128 
CARL ROBINSON, 


Respondent. 


RETURN 

1. Paragraphs one to five of the amended motion are ad- 
mitted except that the respondent believes that the conviction 
occurred on March 13. 1973. 

2. This action concer ns, inter alia, issues previously 
litigated in a state habeas corpus action. In order to facili- 
tate consideration of the issues, the respondent appends copies 
of: < 

(a) the petitioner's amended writ.of habeas corpus 
addressed to the state Superior Court. (Exhibit A; the respondent 
apologizes for and does not claim the extraneous writings, but 


the copy was the only one available). 


(b) a copy of the transcript of the habeas corpus 


hearings. (Exhibit B). 
(c) a copy of the opinion by Judge Alexander (Exhibit C 
3. The claim raised in paragraph 6(a) is the same as that 
raised in the companion case, H75-129, and the response to that 
allegation is incorporated herein. 


4. Paragraph 6(b) is denied. A copy of the bench warrant 


and the supporting affidavit is appended as Exhibit D. See also 


pp. 1-2 of Exhibit C. 


5. Paraeraph 6(c) is admitted, except that portion acted 


alleges that §54-43 of the Connecticut General Statutes is un- ' 
constitutional. Further, this issue was neither raised nor de- 
cided in state court, and consideration of it ought not to be 
considered by this court until state relief has been exhausted. 

6. Paragraph 6(d) is denied. See Exhibit A and Exhibic C, 
p. 1. See also copies of an affidavit of the clerk of the 
Superior Court for Tolland County (Exhibit E), of the mittimus 
issued on August 25, 1972 (Exhibit F) and of the mittimus issued 
on August 30, 1972 (Exhibit G). 

7. Paragraph 6(e) is admitted insofar as it alleges that 
request for a list of witnesses to appear beforethe erand jury 
was made wad denied. Prejudice and any error, particularly of 
constitutional dimension, are denied. See Exhibit C, pp. 2-3. 

8. Paragraphs 6(f) and (g) apparently allege incompetent 
counsel as to advice given concerning jury trial and change of 
yenue. This issue has been neither raised nor decided in the 
state courts and, especially as factual matters may be in dis- 
pute, it should not be entertained in this court at this time. 

The respondent gequests that these claims be dismissed without 
prejudice. As to the truth of the allegations, the respondent 
has insufficient information on which to form a belief. 


9. Paragraph 7 is denied. 


THE RESPONDENT 


a (ee 
ROBERT E. BEACH, JR. 
ASSISTANT STATE'S ATTORNEY 
DRAWER H, AMITY STATION 


NEW HAVEN, CONNECTICUT 06525 
<_ 


CERTIFICATION 


This is to certy that on July 19, 1976, copies of the fore- 


going and the exhibits were mailed to Frank R. Borowy, Esq., 


50 State Street, Hartford, Conn. 06103. 


ROBERT E. BEACH, JR. 


UNIYED SLATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


KENNETH SCHAFFER, 
Petitioner, 
v. : CIVIL NO. H75~-129 
CARL ROBINSON, 


Respondent. 


that the respondent believes that: 
(a) the conviction occurred on March 13, 1973; aha 
(b) the decision of the Connecticut Supreme Co 
announced on April 8, 1975. 
2. facilitate consideration of this action, Which in- 
volves exclusively 


peal from the Super 


Paragraphs 6(a) and 6(d) are denied. /The Superior 

Court found and the Supreme Court agreed that the petitioner on 
July 4, 1972, was not a suspect nor was he inf custody. See p. 6 
Of Exhibit A ana State v. Schaffer, 168 os. 308, 313-14 (1975), 
(Exhibit SB). The respondent admits that the Statements were 
introduced at trial and that no Miranda warnings had been given. 

4. Paragraphs 6(b) and 6(e) are denied. See pp. 7-15 of 
State's Exhibit A; Bp. 315-17 of State v. Schaffer. A’ copy of 
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the written consent to search is appended as Exhibit C and a At 


of the search warrant and return as Exhibit D. 

5. Paragraph 6(c) is denied. See pv. 5 of Exhibit A and 
pp. 312-13 of State v. Schaffer. The respondent further asserts 
that this claim is not of constitutional dimension. 

6. Paragraph 6(f) is denied; see pp. 13-15 of Exhibit A 
and pp. 316-18 of State v. Schaffer. The respondent further 
asserts that this claim is not of constitutional dimension. 

7. Paragraph 6(g) is denied. See pp. 15-16 of Exhibit A . 
and pp. 318-19 of State v. Schaffer. This claim is not of con- 
stitutional dimension. 

8. Paragraph 6(h) is denied. See p. 16 of Exhibit A and 
pp. 310-12 of State v. Schaffer. 

9. Paragraph 7 is denied. 


THE RESPONDENT 


By 
ROBERT E. BEACH, JR. 
ASSISTANT STATE'S ATTORNEY 
DRAWER H, AMITY STATION 
NEW HAVEN, CONNECTICUT 06525 


CERTIFICATION 
This is to certify that on July 19, 1976, copies of the 
foregoing and of the exhibits were mailed to Frank R. Borowy, Esq. 


50 State Street, Hartford, Conn. 06103 


ROBERT E. BEACH, JR. 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


KENNETH SCHAFFER, 

Petitioner, 

vs. : CIVIL NO. H75-129 
CARL ROBINSON, 

Respondent. 

AMENDED RETURN 

Pursuant to Rule 15(a) of the Federal Rules of Civil 
Procedure, the respondent wishes to amend his return in the 
following manner: : 

With respect to paragravhs 6(b) and 6(e), the respondent 
claims that no relief may be granted by a federal district court 
in a habeas corpus action. } Stone v¥. Yowell, U.&. 

Crim: L. Rep. 3333 Guly 6, 1976). 


THE RESPONDENT 


Pd 


— bee Bos 1 
ROBERT E. BEACH, JR’~ 
ASSISTANT STATE'S ATTORNEY 
DRAWER H, AMITY STATION 
NEW HAVEN, CONNECTICUT 06525 


CERTIFICATION 
This is to certify that a copy of the foregoing was mailed 
on July 20, 1976 to Frank R. Borowy, Esq., 50 State Street, 
Hartford, Conn. 06103. 


Gees Law) 


ROBERT E. ae JR. 4 


~ CHaRLes E. MOLLER, Jr. 


ATTORNEY AT LAW 
SO STATE STREET 
HARTFORD, CONNECTICUT 
06103 
(203) 527-9297 
JURIS NO. 386452 


UNITED STATES DISTRICT COURT 


‘ DISTRICT OF CONNECTICUT 
- 
KENNETH WILLIAM SCHAFFER, 
Petitioner 
CIV. NO. H75-128 


CARL ROBINSON, 


Respondent, » AUGUST 11, 1976 


‘TRAVERSE OF THE PETITIONER 

1. The return of the respondent is admitted by the petitioner as. 
to paragraphs 1-5. | : 

Ze The return of the reagoudent is admitted except that attached 
exhibits are not certified and therefore can not be admitted as 
certified. : 

3. The return of the respondent as to paragraph 6 (a) was denied 
except a portion of the return where it is admitted that the state 
ments were introduced to trial and no Miranda warning had been 
given. 

-4, The return regarding paragraph 6 (b) is denied. 

5. The return pertaining to paragraph 6 (c) is denied as to the 
State's denial of the unconstitutionality of Connecticut Gonexsl 
Statute Section 54-43. Fae a — * ig 


6. The>return pertaining to paragraph 6 (a) is denied. 

7. The return concerning paragraph 6 (e) is admitted by the 
petitioner as far as tie menmant by the petitioner for alist of 
witnesses to appear before the Grand Jury was refused, The rest 
of paragraph 7 is denied by the petitioner. 

8,9. ‘Paragraphs 8 and 9 of the respondent's return are hereby 


Genied by the petitioner. in that: 


CHARLES E. MOLLER. Jr. 


ATTORNEY AT LAW 
SO STATE STREET 
po Martrorp, CONNecTiCUuT 
06103 
(203) 527-9297 
JURIS NO. 38452 


A. It was futile to litigate such issues before the A-2 
Connecticut Courts because such litigation would have resulted in 
a denial. 

B. it would be implausible to assume that any and all 
counsel of record in the State proceedings that raised these 
issues because they v were the very ones chee did not claim the case 
for a jury trial and/or failed to make such motions before the 
Connecticut Courts for a change of venue. Such counsel would be 
the last to claim that jury triaI and venue were errors in that 
they particicoves in this error. buck participation in this error 
may have been directly or indirectly caused by the knowledge that 
it would have been futile to litigate this issue before the 
Connecticut Courts. 

THE PETITIONER 


‘" KENNETH WILLIAM SCHAFFER 


BY 
, Prank RY Borayy* ne Doren 


CERTIFICATION 


I, KENNETH WILLIAM:SCHAFFER, having read the foregoing 


and’ acknowledge the" following to be true.to my best information, 


Kenneth Wfitces Schatter 


Subscribed and “sworn, to to before me this lith day of August, 1976. 


knowledge and belief. 


Wy. chsaeeonteesica 


This‘is to certify that a ‘copy Of the Se a was mailed 


on August , 1976 to Robert E. Beach, Jr., Drawer, H, cstuaics 


Station, New. Haven, Connecticut 06525 
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UNITED STATES DISTRICT CouRT . 


DISTRICT OF CONNECTICUT 


KENWETH WILLIAM SCIAFPER, 

Petitioner 
: | CIV. NO. H75-129 
CARL ROBINSON, WARDEN, 


CONNECTICUT CORRECTIONAL 
INSTITUTION, SOMLURS, 


Respondent, AUGUST 11 , 1976 


- TRAVERSE OF TE PETITIONER 
1. Ali of paragraph 1 of the respondent's return is 
admitted. ea 
“2. Paragraph 2 is admitted except that the exhibits are not 


certified. : © : 


« Pes. 


3. The respondent's return pertaining to paragraph 6 (a) 
and (da) of ti: petition are aenied except that portion of. the re~- 
turn where it is admitted that "the statements were introduced at 
the time of trial and no Miranda warnings had been given”, 

4. As to the portion of the respondent's return fortaining? 
to paragraphs 6 (b) and (ce) of the petition, the petitioner hereby 
denies. : : 

“Be The portion of the respondent's return pertaining to 
: paragraph 6 (c) of the petition is denied. 


CHARLES E. MOLLER, Jr. 6. The portion of: the respondent's return pertaining to 


ATTORNEY AT LAW . : 
SO STATE STREET 
Mamtronp. Connecncur || PAaTagraph 6 (f£) of the petition is denied. . 
06103 ‘ 
; {203) 827-9297 


JURIS NO. 36452 


7. The portion of the respondent's return pertaining to 
paragraph 6 (g) of the: petition is denied. 
8. The portion of the respondent's return pertaining to 
paragraph 6 (h) of the:petition is denied. , 


A27 


9. Paragraph 9 of the respondent's return is denied, 


THE PLTITIONER 


KENNETH WILLIAM SCHAFFER 
BY /s f Frank_R. Borowy 
rank F, Borowy.. “se 


CERTIFICATION 


I, KENNETH WILLIAM SCHAFFER, Having read the foregoing 


and acknowledge the following to be true to my best information, 


knowledge and belief, 


Paik Kenneth Schaffer ______. 
Kenneth Walliam Scharrer 


Subscribed and sworn to before me this 1jth day of August, 1976. 
ank R. Borowy 


rank R. Borowy Roun 
This is to pers ‘that a copy of the foregoing was 


mailed on August 11 , 1976 to Robert E. Beach, Jr., Drawer H, 


Amity Station, New Haven, Connecticut 06525. 


/s/ Frayk R. Borowy 
Frank Jay DOLOWY 0 cl 
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’ CHARLES E. MOLLER. Jr. 
ATTORNEY AT LAW 
SO STATE STREET 
HartTrorp, CONNECTICUT 
06103 
(203) 527-9297 
JURIS NO. 38452 


UNITED STATES DISTRICT COURT 


BEST COPY AVAILABLE 
: DISTRICT OF CONNECTICUT 


KENNET WIL LIAM SCHAEFER, 


Petitioner, 
CIV. HO. H7$-129 


CARL ROBINSON, to 
: a 
Respondent, : Wu pust it, 17 /@ 

HEARING 


REQUEST TOR LVIDLUTIAR AR 
} recuests 


Pursuant to 2¢ The titioner hereby 
in tiat: 


erant the 


Court to Petitioner an evidentiary hearing 
erits of tne factual dispute were not rou: 


Court Acarind. 


factfinding proc:dure 


“4 Eull wna 


. Poe ie at eT 
TO. 


tiles Libed Le 


BEIT ILLIA: 


ae Frank R. Borowy _ 


DOLOWY 


CHARLES E. MOLLER, Jr. 
ATTORNEY AT LAW : 
SO STATE STREET : By 
HARTFORD, CONNECTICUT Fran. Ka 
06103 
(203) 827-9297 
JURIS NO. 38452 
to certify that a copy of the foregoing was mailed on 


This is 
{ ’ Drawer li, Amity 


New Haven, 


CERTIFICATION 


1976 to Robert E. Beach, Jr., 


August 
Connecticut 06525 


{/s/ Frank R. Borowy 


R. bDorowy 


Station, 


Frank 


KENNETH WILLIAM SCHAFYER, 


Petitioner, A-29 


CIV. NO. Hi75-129 
CARL RODIHSON , WARDEN, 


COLNECTICUT CORRECTIONAL 
INSTITUTION, Soins iy 


Respondent. AUGUST (, 1976 


REGU: Pech hy For UVIPENUTIA RY lik: AR NG 


ns 


a st tn 


Re ce comets Staines 


2254 (d), The Petitioner hereby requests 


Petitioner an evidentiary nearing in that; 


factual dispute were not resolved in 


? 


ie hearing 


licant 


Fate Court Procoadine 


CHARLES E. MOLLER, JR. 
: ATTORNEY AT LAW 
© eresasg< , . “ me) 
re Sreney RUC Vidi i Cin aL 
HARTFORD. Connecticut i 
oF ©6103 
BY 
(203) $27-9297 


cram Ly ave 
| JURIS NO. 36452 Prank j 


etd 


= xyank—R>—-Borowy—————__. 
we 


CLRIIFICATION 
aa asinletnethetichl 


This is to certify that a copy of the foregoing wa 


1976 to Robert r. Beach, Jr., 


S mailed on 
f 
August | / ’ 


Drawer H, Amity Station 
New Haven, Connecticut 06535 


KENNETH SCHAFFER 


Vv. CIVIL NOS, 
H-75-128 and H-75-12 
CARL ROBINSON 


MEMORANDUM OF DECISION 


Kenneth Schaffer, a state prisoner, is serving a 
sentence of 17 years to life imposed on him as a result of h 
conviction for the first degree murder of his wife following 
a trial before a panel of three Superior Court judges. 

: He has brought two petitions for a writ of habeas 
corpus which will be considered together, since they overlap 

His claims will be considered seriatim. 

First Claim - He was arrested without a warrant, or without 
J a valid warrant. 

The rule that an illegal arrest without more will not 
void a conviction, nor support a collateral attack upon it b 
habeas corpus is well established. In the very raceot case 
of Stone v. Powell, 44 U.S.L.W. 5313, 5318 (U.S. july 6, 1976 
the Supreme Court cited Frisbie v. Collins, 342 U.S. 519 (195 
with approval for the rule that "judicial proceedings need no 
abate when the Satondeat's person is unconstitutionally 


seized." See United States ex rel. Orsini v. Reincke, 286 


F. Supp. 974 (D. Conn.), aff'd, 397 F.2d 977 (2d Cir. 1968). 


1/ : i 

~ Detailed exposition of the facts is unnecessary; they appea 
fully in State v. Schaffer, 168 Conn. 309 (1975), the opinion 
in affirming his conviction, ee 


Second Claim - He was subjected to unconstitutional searches 
and seizures of his mctor vehicle. 


The record establishes that he consented in writing to 
the search of his car; also a warrant later issued for the . 
seizure of his car was not challenged. Furthermore, as is the 


case here, 


"where the State has provided an opportunity for 
full and fair litigation of a Fourth Amendment 
claim the Constitution does not require that a 
state prisoner be granted habeas corpus relief 
on the ground that evidence obtained in an un- 
constitutional search or seizure was introduced 
at his trial." 


Stone v. Powell, 44 U.S.L.W. 5313, 5317. 


Third Claim - He claims that evidence against him was im- 
properly admitted at his trial: 


(a) a photograph of *he slain victim at 
the place where * body was dis- 
covered; 

(b) testimony of a witness that substance 
observed by her on a window of the 
defendant's auto was dried blood; 

(c) testimony of measurements of the 
width of the tracks left by the 
wheels of his car and of the width 
of the tires and of its turning radius. 


These alleged errors in the admission of evidence do 
not rise to constitutional statute, and will not support a 
writ of habeas corpus. Robinson v. Wolff, 349 F. Supp. 514, 
526 (D. Neb.), aff'd, 468 F.2d 438 (8th Cir. 1972), ‘held ’ 
specifically that admission of color photographs of the 
deceased victim after autopsy could not support habeas relief. 


Crieafi vy. Oliver, 396 F.2d 293, 294 (9th Cir.), cert. denied. 


393 U.S. 889 (1968); United States ex rel. Bryant v. Vincent, 


A-32. 


373 F. Supp. 1180, 1183-84 (S.D.N.Y. 1974); Holliday v. Adams, 

325 F. Supp. 444° (D. Conn. 1970), aff'd 443 F.2d 7 (2d Cir. 

1971). 

Fourth Claim - Admission into evidence of a statement made by 
him to an investigating police officer. 

It was clearly established during the trial that the 
statement was freely made by him when he was neither held 
under detention norunder suspicion. On the day following the 
murder, after having heard a newscast on television reporting 
that a dead Negro female had been found in Ellington, the 
defendant appeared with others at a hospital whee he identified 
the body as that of his wife. He said he believed the body 
to be that of his wife because of the description of a tines 
on the body. The statement he made was not only exculpatory, 
it was made during the course of routine Ligeablantaes pro- 
ceedirzs. The trial court found both subordinate and ultimate 
facts to support the conclusion that the petitioner was not 
in custody, nor under suspicion, when the statement wie ci. 
See State v. Schaffer, 168 Conn. 309, at 313-14. Under the 
circumstances a Miranda-type warning as mandated by ick 
v. Arizona, 384 U.S. 436 (1966) was not required. The: 
validity of those Linbione are not questioned under 28 U.S.C. 
§ 2254(d). 

All of the foregoing claims are made in the amended 


petition, Civil No. H-75-129. Whether considered singly or 


in combination, ‘ney do not support a writ of habeas corpus. 


ie f- 


Earlier, in petition Civil No. He 75-128. as sihesited 
the following yrounds were alleged: (1) after he was arrested 
he was not arraigned forthwith as required by § 54-43, Conn. 
Gen. Stat. Ann.; and (2) he was not furnished with a list of 
witnesses to. appear before the grand jury that indicted —— 

As to the first, it appears that on August 25, 1972, 
he was arrested pursuant to a valid warrant and presented to 
a correctional center on the same date--in full compliance 
with § 54-43, At the next session of the Superior Court, 
which was August 30, 1972, he was arraigned, 

: As to tte second, he was permitted to attend the grand 
jury's inquest. - Furthermore, he has no constitutional right 
to know who the witnesses before the grand jury were, 

There is no merit to either of those claims as a basis 
for a writ of habeas corpus, 


[a 


Finally, he alleges in Civil No. He 75-128, that, 
through a mistake of his court-appointed counsel, he a 
sufficiently advised of his right to elect a trial by jury; 
and, through a like mistake, he was not advised to request a 
change of trial venue in that he was a black man, subject to 
a jury panel which, due to the racial composition of the 
Tolland County area, could only be ‘comprised of members. pre- 
dominantly of the white race. Since neither of these claims 
have been raised before the stabs courts, this court may not 


consider them for lack of exhaustion of available state 


remedies. 28 U.S.C. § 2254(b). 


For the reasons stated above, both petitions, Civil 
Nos. H-75-128 and H-75-129, are dismissed. 


SO ORDERED. 


mo a 


Dated at Hartford, Connecticut, this wi day of 


September, 1976. 


MMe Pha o fa) 
M. JofSeph Blumenfelti 


United States District Judge 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


: U.S. Bieaiee 
KENNETH SCHAFFER : HARTE O&O, Cone 


ind 
vs. : CIVIL ACTION NO. H 75-128 


CARL ROBINSON 


‘JUDGMENT 

The above-entitled action came on for consideration by 
the Court by the Honorable M. Joseph Blumenfeld, United States 
District Judge; and, 

The Court having filed its Memorandum of Decision denying 
the Petitioner's Petition for a Writ of Habeas Corpus and 
dismissing the action; 

It is accordingly ORDERED and ADJUDGED that the 


Petitioner's Petition be and is hereby denied and dismissed. 


Dated at Hartford, Connecticut, this 29th day of Septem- 


ber, 1976. 


SYLVESTER A. MARKOWSKI eo 
. Clerk, United States District Court ~ 


oa in- Soy 


UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT SeP 23 5 so PH 76 


CLoRK 
U.S. SISTAICT CouRT 


HA®TEARD, CONN 
KENNETH SCHAFFER 


vs. : CIVIL ACTION NO. H 75-129 


CARL ROBINSON 
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The above-~entitled action came on for consideration by 
the Court by the Honorable M. Joseph Blumenfeld, United States 
District Judge; and, : 

The Court having filed its Memorandum of Decision denying 
the Petitioner's Petition for a Writ of Habeas Corpus and 
dismissing the action; 


It is accordingly ORDERED and ADJUDGED that the 


Petitioner's Petition be and is hereby denied and dismissed. 


Dated at Hartford, Connecticut, this 29th day of Septem- 


ber: 1976. 


SYLVESTER A. MARKOWSKI 
Clerk, United States District Court 
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HARTFORD. CONNECTICUT 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
KENNETH SCHAFFER : 
Petitioner, 
VS. : CIVIL NO. H75-128, H75-129 
CARL ROBINSON MEMORANDUM OF PETITIONER- 


APPELLANT RE: CERTIFICATE OF 
Respondent, PROBABLE CAUSE 


- 


The appellant believes that there is probable cause to pursug 


an appeal. The test of probable cause is neither the fair 


preponderance of the evidence or proof beyond a reasonable doubt 


rather it is that scintilla or thread that indicates that the 
appellant's position has a possibility to prevail. the test is 
not a burdensome one. In the instant action, the appellant 
Kenneth Schaffer is supported by authority which indicates that 
he may prevail on an appeal. aa 
First, the petitioner contends that he was not given his 
MIRANDA warnings prior to the investigation focusing upon him. 
The record of the proceedings furnished by the respondent failed 
to show that the estranged husband of the decedent was net the 
only suspect when he was questioned by the police and gave state- 
ments the night after the victim's death. It is a well, esteblig. 
principal of police work that family members aes the most suspect- 
ed potential perpetrators of homicides. Over eighty (80%) percent 
of the homicides in this country are committed’ by family members 
or close friends of the victim, (Bailey & Rothblatt, INVESTIGATION | 
AND PREPARATION OF CRIMINAL CASES, p 380, 1970). Furthermore, an 


é 


Court the true Situation of the interrogation conducted at the 
police stution, at night in the presence of uniformed officers. 
The petitioner is a black man from the south with less than an 
eighth grade education. The Court should have granted itself an 
opportunity to review this very important incident de novo. 


The same is true of the illegal search and seizure of the 


evidentiary hearing on this subject would have illuminated to the 


: Court by means of an evidentiary hearing. Furthermore, a 


etitioner's automobile. This too should have been presented to 
p 


review of authority indicates there is a good probability that the 
petitioner wil prevall on appeal, U.S. v. COMO 340 F2d 89, 

‘2nd Cir. 1965), STATE v. MEMOLI 159 Conn 433,270 A2da 543 (1970), 
STATE v. TRUMBULL, 23 Conn Sup. 43, 176 A2zd,887 (1961), and STATE 
v. HAMMA 150 Conn 457, 191 A2d 124, (1963) also see MAPP v. OHIO 
1367 U.S. 623, U.S. v. SLUSSER 270 F. 818, U.S. Vv. HOFFENBERG 24 
F. Supp 989, and STATE v. DARWIN 24 Conn Sup 153, 198 A2d 715 (1964) 

The petitioner further believes that there is probable causé¢ 


for appeal in that the defendant-petitioner was not afforded the 


opportunity to be tried by his peers. Being a black man from the 
south residing in the city of Hartford and arrested and tried in 
suburban-rural Tolland County where almost no black people reside 


Coamcese mower. Jn |i 5 in itself a grounds for appeal on this jury issue. The 


ATTORNEY AT LAW | 
ee as es could not elect a jury of his peers. It would be 
ree one CONNECTICUT eo 
06103 
(203) 8327-92907 
JURIS NO. 36452 


fruitless to litigate’ this matter further in the State Courts 


because it would be an exercise in futility. Further, counsel tha 


represented the defendants in the state proceedings including 
State Habeas Corpus petitions and appeal to the Supreme Court 
would be the last expected to admit their "strategy" or overlooking 

the jury issue was a mistake. 

There is also the issue of whether Connecticut General Statute 

Sec. 54-43 is unconstitutional especially in the use of a bench 
warrant without oath or affirmation. The fourth _ammendment states 

"no warrants shall issue, but upon orobabie cause, 

supported by oath or affirmation..." Conn. Gen. Stat. Sec. 54-43 
does not require oaths or affirmations. The provisions of Article 

IV apply to arrest warrants,GIORDENELLO v. U.S. 357 U.S. A80. 

The reguirement that Bench Wa: -ants be supported by oath or 
|affirmation expressly applies in Connecticut,STATE v. LICARI, 153 
Conn 127 (1965). Certainly this indicates probable cause for 
appeal. 


For the above and within reasons, the petitioner prays that 


'the Court issue a Certificite of Probable Cause an appeal does 
exist. 


RESPECTFULLY SUBMITTED 
The Petitfoner-appellant, 
Kenneth/schaffer 


Crarnces E. MOLLE? JAR 
ATTORNEY AT LAW 
SO STATE STREET I! 

Hamtrorp, CONNECTICUT i CERTIFIC ION 
06103 tI enya 
(203) 527-9297 This is to certify that a cOpy of the foregoing was mailed on 


JURIS NO. 38452 


NOVEMBER 29, 1976 to Robert E. Beach, ‘ Assistant State's 
fl 


Attorney, Drawer H, Amith Station, New Haven, Connect) 


